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In the Matter of

Implementation of Section 302 of CS Docket No. 96-46
the Telecommunications Act of
1996

Open Video Systems

COMMENTS OF THE SPRINT
LOCAL TELEPHONE COMPANIES

The Sprint Local Telephone Companies ("Sprint") submit their
comments on certain Petitions for Reconsideration of the
Commission’s Second Report and Order in the above-captioned
proceedinq.1
I. National Cable Television Association ("NCTA")

The NCTA seeks reconsideration of numerous decisions that are
set forth in the Order. Of particular concern to Sprint is
NCTA’s request that the Commission reconsider its decision that
LECs need not establish separate subsidiaries for the provision
of OVS and that a prohibition on the joint marketing of local
telephony service and video offerings is not warranted.2

The NCTA raised both of these issues in its comments that

were filed with the Commission prior to the QOrder. The ——
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2. NCTA’s Petition for Reconsideration at p. 21.




Commission considered these comments and nevertheless determined
that neither separate subsidiaries nor a joint marketing
prohibition for LECs that become OVS providers was necessary or
in the public interest.

In both instances the Commission relied heavily on the fact
that, in the Telecommunications Act of 1996 (hereinafter, the

1 “ACT"), Congress imposed separate subsidiary requirements on

certain telephony activities of the Regional Bell Operating
Companies and likewise imposed joint marketing restrictions on
certain telephony activity.3 However, in the creation of OVS in
Section 653 of the ACT4, Congress imposed no such requirements
and the Commission has likewise declined to impose such stringent
safeguards. NCTA has introduced no new evidence, nor presented
any persuasive argument that the Commission erred in its
decision. 1Its Petition for Reconsideration on this point must be
denied.

NCTA also objects to the Commission’s conclusion that cable
operators, including a cable operator that is also a LEC, may not

provide OVS in its cable service areas absent the presence of

3.  Ordar at para. 246 reciting that Sections 271(e), 272(g)
and 274(c) (47 U.S.C. Sections 271(e), 272(g) and 274(c) as added
by the ACT) with regard to joint marketing prohibitions.

4. Codified at 47 U.S.C. Section 573.
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"effective competition" or by a showing that the provision of 0VS
by another source is unlikely.5

NCTA’s argument relies heavily on the first sentence of
653(a) (1) which reads: "A local exchange carrier may provide
cable service to its cable service subscribers that complies with
this section." NCTA claims, correctly, that a cable operator may
become a LEC. However, NCTA then argques that if the cable
operator becomes a LEC, then under the plain language of the Act
it is free to become an OVS provider without the restrictions
imposed by the Commission.

However, NCTA ignores the second sentence of 653(a) (1) which
reads:

To the extent permitted by such requlations as the

Commission may prescribe consistent with the public

interest, convenience, and necessity, an operator of a

cable system or any other person may provide video

programming through an open video system that complies

with this section. [Emphasis supplied.]

Obviously, the two sentences must be read together. When
they are, it is clear that Congress intended for the Commission
to adopt regulations governing when an operator of a cable system
can provide OVS in its cable service area. If NCTA’s
construction was correct, one would either have to ignore the

second sentence of the statute or, determine that Congress

intended that once a cable operator becomes a LEC, it loses its

5. NCTA at p. 6.



identity as a cable operator -- notwithstanding that it still
provides cable services. Such a tortured reading of the statute
cannot withstand even minimal scrutiny and NCTA’s requested
reconsideration on this issue must be denied.

II. AT&T Corp. ("AT&T")

AT&T seeks reconsideration of the Commission’s decision to
permit incumbent LECs ("ILEC") to bundle local telephone service
with video services.6 AT&T claims that the ruling will have an
anticompetitive affect and raises cross-subsidization concerns.
However, the Commission considered AT&T’s concerns and rejected

them in the Order:

We disagree with AT&T and Time Warner’s concern that the
bundling of telephone and video services will be
anti~-competitive, and increase the risk of
cross-subsidizatign of the competitive service by the
monopoly service.

AT&T has presented no new arguments or rationale to bolster its

arguments and accordingly its Petition for Reconsideration should

be denied.

6. Petition of AT&T Corp. for Reconsideration ("AT&T") at p. 2.

7. Order, at para 248.



III. Joint Partioss

The Joint Parties seek reconsideration of the Commission’s
requirements that both the OVS operator and its programming
affiliate provide nondiscriminatory navigational devices on the
open video system.9 The Joint Parties correctly point out that
the Commission’s ruling is contrary to the specific provisions of
the ACT and will not serve to foster competition.

The nondiscrimination provisions in Section 653 (b) of the ACT
are, on their face, exclusively applicable to the OVS operator.
There is no basis in the ACT to construe Section 653 otherwise.
Furthermore, Sprint agrees with the Joint Parties that:

requiring the programming affiliate effectively to be

the servant of competitive programmers would subject the

affiliate to substantial costs and a significant

competitive disadvantage.... Instead the Commission

should allow the affiliate to take steps to

differentiate itself from other program providers on the

system, through the prggision of a proprietary program

guide and other means.

Sprint agrees with the Commission that "an open video system

operator is not relieved of the non-discrimination provision of

8. The Joint Parties are the Bell Atlantic Telephone Companies
and Bell Atlantic Video Services Company; BellSouth Corporation
and BellSouth Telecommunications, Inc.; GTE Services Corporation
and its affiliated domestic telephone operating companies and GTE
Media Ventures, Inc.; Lincoln Telephone and Telegraph Company;
Pacific Bell; and SBC Communications Inc. and Southwestern Bell
Telephone Company.

9. Petition of the Joint Parties for Reconsideration of the
Second Report and Order at p. 2.

10. Id.



Section 653 (b) (1) (E) (i) if the operator offers a navigational
device that works only with affiliated video programming
packages."11 However, imposing the nondiscrimination requirements
on the affiliated video programmer is not the appropriate manner
to address this issue or to implement the plain language of the
ACT. Rather, the appropriate step is to prohibit the 0OVS
operator from providing a navigational device that only works
with a programming affiliate. If the OVS operator provides a
navigational device, it must interface and function equally with
all programmers on the OVS system. TIf the programming affiliate
or any other programmer desires to provide its own proprietary
navigational device, it should be free to do so.
IV. Conclusion

Accordingly, the Commission should reject the Petition of the
NCTA seeking reconsideration of the Commission’s decision on
safeguards to be imposed on LECs that provision OVS and on the
ability of incumbent CATV providers to become OVS operators. The
Commission should also reject AT&T’s Petition seeking
reconsideration of the Commission refusal to prohibit bundling by
LECs that provide OVS. However, Sprint supports the Joint
Parties’ Petition seeking reconsideration of the Commission’s
decision regarding navigational devices and agrees that the

nondiscrimination provisions of Section 653(b) only apply to the

11. Order at para. 231.



OVS operator, not to the programming affiliate of the 0OVS

operator.
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